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The Perils of Guardian 
ad Litem Appointments

The guardian ad litem, an o0cer of the court, holds a position of trust 
with respect to the minor child at issue and is duty bound to exercise 
due diligence in performing her (or his) role under the Code. Their 
work, generally considered valuable, “is not without legal and ethical 
uncertainty. . . .” This article speaks to potential complications that can arise. 

BY RACHEL A. ELOVITZ

Our law views children, in most re-

gards, as legally incapacitated. They are 

thought to lack the maturity, life experi-

ence and sound judgment that adults enjoy 

in making fundamental life decisions. This 

belief informs our legal tradition. It is why 

our common law has long recognized the 

fundamental right of parents to speak and 

make decisions for their minor children—

and why minors, absent limited circum-

stances, are unable to contract,1 marry,2 

sue or be sued in their own names;3 appeal 

a civil case without the aid of a guardian 

or next friend;4 or refuse medical or surgi-

cal treatment for their own bodies.5 The 

nature of childhood, in the eyes of the law, 

is for the most part wanting and weak, 

requiring the assistance of one sui juris, 

which the law explains as follows:

The wants and weakness of childhood 

render maintenance by someone other 

than the child himself indispensable, 

and the voice of nature indicates the 

parent . . . as the fittest person to afford 

it . . . . The municipal laws of all well 

regulated societies take care to enforce 

this duty; though Providence has done 

it more effectually by implanting in the 

heart of every parent that unquench-

able affection which not even the de-

formity of person and mind, nor the 

wickedness, ingratitude, and rebellion 

of children can totally extinguish.6

When that unquenchable affection, 

the innate bond between parent and child, 

is inexplicably absent or lacking, or a par-

ent’s natural desire to protect his or her 

own flesh and blood takes a back seat to 

incapacity, abusive inclination or neglect, 

the state acts to protect one of its most 

vulnerable populations. Nowhere is this 

more evident than in abuse and neglect 

cases, in which the court routinely ap-

points guardians ad litem as “protector[s] 

of a child’s best interest.”7 

The practice of appointing a guardian 

ad litem (GAL) to represent the best in-

terests of minor children has been pro-G
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In dependency proceedings alone, there are 
courts that “use only attorney guardians, 
others [that] use a combination of attorneys 
and CASAs or other trained citizens and 
volunteers, and yet others [that] use CASAs or 
trained citizens and volunteers exclusively.”

attorneys and CASAs or other trained cit-

izens and volunteers, and yet others [that] 

use CASAs or trained citizens and volun-

teers exclusively.”15 Just within the greater 

metropolitan area of Atlanta, Georgia, 

“Fulton County [Juvenile Court] appoints 

legal counsel for each child who is the 

subject of a deprivation petition and may 

not appoint a guardian ad litem, whereas 

DeKalb County Juvenile Court appoints 

counsel to serve in a dual role as attor-

ney and best-interest advocate.”16 The 

distinction between the role of the GAL 

and Child Advocate is one with a differ-

ence. “A child’s attorney, unlike a [GAL], 

must attempt to maintain a normal cli-

ent-lawyer relationship with the child, 

and the attorney must defer to the child’s 

wishes regarding the ultimate objectives 

of representation.”17 A GAL, however, 

“is bound to protect the best interests of 

the child, even in contravention [to] the 

child’s personal desires.”18 Nonetheless, 

there are jurisdictions, like Georgia, that 

allow a GAL to serve in a dual capacity, 

a practice that has been characterized as 

“ethically and legally problematic, insofar 

as it permits GALs to act simultaneously 

as attorneys and witnesses.”19 

In Georgia, a juvenile court judge is re-

quired to appoint a GAL for a child who 

is alleged to be dependent,20 meaning a 

child who is in need of protection from 

the court because of abuse or neglect; a 

child without a parent, guardian or legal 

custodian; or a child who has been placed 

for care or adoption in violation of law.21 

A superior court judge in Georgia, howev-

er, is authorized (not required) to appoint 

a GAL to assist in domestic relations cases 

involving minor children (e.g., divorce 

and custody actions, legitimation actions, 

third party custody actions and grand-

parent visitation actions),22 in which the 

GAL has been viewed “as an agent or arm 

of the court.”23 The concern behind the 

appointment is that without it, “the trial 

court, charged with rendering a decision 

in the ‘best interests of the child,’ has no 

practical or effective means to assure itself 

that all of the requisite information bear-

ing on the question [of custody] will be 

brought before it untainted by the paro-

chial interests of the parents.”24 The court, 

appreciably, cannot conduct its own in-

lific since the 1974 passage of the Child 

Abuse Prevention and Treatment Act 

(CAPTA),8 the goal of which was to en-

sure adequate representation for children 

at issue in state-initiated abuse and neglect 

cases (“deprivation” or “dependency”9 cas-

es). GAL representation was subsequently 

expanded to other proceedings, including 

custody and visitation. 

In recent years, the utilization of GAL 

appointments has become even more 

widespread, resulting in GALs perform-

ing diverse roles that include everything 

from fact investigator, mental health 

evaluator, next friend attorney, fam-

ily mediator and child’s attorney.10 Their 

work, generally considered valuable, “is 

not without legal and ethical uncertainty. 

Incompatible ethical mandates, sparse 

statutory guidance, and undeveloped 

case law compound these quandaries.”11 

Complicating matters further, the role, 

appointment, training and compensation 

of GALs vary greatly state to state,12 coun-

ty to county, judge to judge and case to 

case.13 In fact, a study by the U.S. Depart-

ment of Health and Human Services un-

dertaken to evaluate the effectiveness of 

the guardian ad litem system found that “a 

lack of legislative guidance and disagree-

ment among and within States regarding 

how best to provide this representation 

has resulted in a chaotic and inconsistent 

system of GAL representation.”14 

In dependency proceedings alone, there 

are courts that “use only attorney guard-

ians, others [that] use a combination of 
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vestigation, whereby the GAL “functions 

as the court’s investigative agent, charged 

with the same ultimate standard that must 

ultimately govern the court’s decision.”25

At the federal level, the appointment 

of a GAL is a “procedural question con-

trolled by Rule 17(c)”26 of the Federal 

Rules of Civil Procedure (FRCP), which 

allows for such an appointment “only 

in the case of ‘an infant or incompetent 

person.’”27 FRCP 17(c) does not make a 

GAL appointment mandatory; it is suf-

ficient if the court believes that the per-

son’s interests are “otherwise adequately 

represented and protected.”28 The judge, 

however, may not “ignore or overlook 

such a fundamental requirement for the 

protection of infants.”29 This rule has been 

interpreted to mean that

(1) as a matter of proper proce-

dure, the court should usually ap-

point a guardian ad litem; (2) but 

the court may, after weighing all the 

circumstances, issue such order as will 

protect the minor in lieu of appoint-

ment of a guardian ad litem; (3) and 

may even decide that such appoint-

ment is unnecessary, though only after 

the court has considered the matter and 

made a judicial determination that the 

infant is protected without a guardian.30 

The GAL, an officer of the court,31 

holds a position of trust with respect to 

the minor child at issue and is duty bound 

to exercise due diligence in performing her 

(or his) role under the code.32 The most 

common GAL role is that of investiga-

tor, which requires the GAL to “[review] 

documents, reports, records and other 

information relevant to the case, meeting 

with and observing the children in appro-

priate settings, and interviewing the natu-

ral parents . . . therapists for both children 

and parents, and any other person, such 

as school personnel, with knowledge rel-

evant to the case.”33 The GAL consolidates 

information gathered, augmented by his 

or her own observations and the results of 

any psychological testing,34 which the GAL 

then presents to the court in the form of 

a written report, including recommenda-

tions concerning custody, visitation and 

special parenting time parameters. 

It is axiomatic that in drawing conclu-

sions about a child’s best interest, a GAL 

should listen to and consider a child’s 

concerns. Doing so, however, requires 

the GAL to first establish a basic level 

of trust with the child and an ability to 

communicate with the child in such a 

way that the child feels safe being open 

and honest with the GAL. Establishing 

the necessary trust can be made difficult 

when parents instruct the child not to 

speak about certain matters, or the child 

does not speak easily to strangers, or the 

child tries to please one or both of his 

parents by manipulating the interview 

to achieve that end.35 “Warnings [by the 

GAL or from parents] of non-confiden-

tiality only exacerbate this difficulty.”36 

The resulting risks are minimally two-

fold. One is that a GAL, particularly one 

without sufficient training or insight, 

submits a report that is quiet on the 

child’s concerns, such that the child does 

not have a voice in a decision that mean-

ingfully impacts him or her. The second 

is that the GAL’s report speaks to con-

cerns articulated by the child—but fails 

to identify or articulate when, because of 

an unhealthy family dynamic, a history 

of domestic violence, mental health is-

sues, situational anxiety, parental alien-

ation, or any other matter or reasons, 

the child’s concerns may have been in-

fluenced by a desire to please, the fear of 

reprisal, coaching or other manipulation. 

What makes this process particular-

ly perilous is that courts tend to defer 

to GAL opinions, even in cases when 

GALs may not be qualified (as in cases 

involving allegations of domestic vio-

lence and sexual abuse) to make a best 

interest recommendation:

In custody cases, courts often ask those 

performing the role of guardian ad li-

tem to render expert opinions even 

though they do not have the requisite 

training to do so. It is assumed that 

they can make such a recommenda-

tion merely because they have done 

an investigation at the request of the 

court. In effect they are imbued with 

expertise, merely by virtue of having 

been placed in that role, irrespective of 

their actual background. Most courts 

and voluntary programs require some 

type of training in order to qualify for 

appointment as a [GAL], but such 

training could be as little as seven 

hours . . . . Even if the training is for 

up to forty hours . . . very little time 

is spent on child development, family 

dynamics during stress, and the other 

substantive knowledge that one would 

expect from an expert.37

For a cautionary tale of the perils of 

GAL appointments, taken to their ex-

treme, consider the Mississippi case of 

S.G. v. D.C.38 In 2000, the parents of two 

minor children, Jane (five) and John 

(three), divorced. Their mother was 

awarded physical custody, and their father 

liberal visitation. In 2004, Jane wrote her 

mother a note in which she said that her 

“privates hurt BAD.”39 Accompanying 

Jane’s note was a sketch of what appeared 

to be an erect penis.40 Following her out-

cry, Jane was brought to a psychologist 

and a pediatrician, and investigations 

were instituted by the Lauderdale County 

Sheriff’s Department and the Mississippi 

Department of Human Services (DHS).41 

Jane began counseling, but was hesitant to 

discuss the abuse. While on one occasion 

she identified her father as the perpetra-

tor, at other times she claimed that she 

wouldn’t have noticed any abuse, because 

she “slept real sound.”42 

The mother relocated with the children 

to Texas, where the Texas Department of 

Family and Protective Services  (TDFPS) 

began its own investigation.43 Jane told 

TDFPS investigators that her father vis-

ited her room on a number of occasions, 

scratched her “private part” with his fin-

gernail and touched the “fold part” of her 

genital area.44 At the Collin County Child 

Advocacy Center (CCCAC), Jane also 

described in even greater detail how her 

father molested her. While investigations 

were ongoing, Jane’s father filed a motion 

for contempt to enforce his visitation 

rights, along with a petition for modi-

fication.45 The mother counterclaimed, 

requesting that visitation be held in abey-

ance pending the state’s investigation into 

the alleged abuse.46 The trial court ap-

pointed a GAL and ordered the mother to 

return the children to Mississippi.47 
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During Spring Break 2005, the mother 

brought the children to Mississippi. The 

GAL met with them for an hour.48 Dur-

ing that time, she concluded that the fa-

ther should be entitled to visit with the 

children every day during the break from 

10 a.m. until 5 p.m., under the supervi-

sion of his new wife.49 After one of the 

visits, the GAL found Jane visibly upset.50

Jane refused to discuss what had occurred 

with the GAL, ostensibly because at that 

point, there was a deficit of trust. She 

went home and became hysterical. Her 

mother and grandmother brought Jane 

to the ER. The GAL came to the hos-

pital, where she found Jane in the fetal 

position.51 Jane reported that her father 

“pulled up [her] shirt, pulled down [her] 

panties, and touched [her].”52 The GAL 

directed that there would be no more vis-

its.53 The mother returned to Texas with 

the children, after which the CCCAC told 

the GAL that during forensic interviews, 

both children “clearly identified the sexual 

abuse of [Jane] and named the father as 

the perpetrator.”54 

On June 6, 2005, the father filed a 

motion in the Mississippi trial court, 

seeking visitation with the children.55

Absent a hearing, an order was entered 

granting the father a week of visita-

tion, supervised by his new wife or his 

mother.56 The mother refused to comply 

and sought a protective order in Collin 

County, Texas.57 Meanwhile, the GAL 

issued a preliminary report opining, in 

part, that the “forensic interview was 

conducted not in search of spontane-

ous revelations of the child, but to con-

firm a previously-determined theory that 

sexual abuse had occurred and the Father

. . . was the perpetrator.”58 She concluded 

that Jane’s trauma was “the result of an at-

tempt to paint the Father . . . as a child 

molester for reasons known only to the 

accusers.”59 According to the Supreme 

Court of Mississippi, “[g]laringly absent 

from the [GAL’s] report is any discus-

sion, evaluation or investigation of either 

the considerable physical evidence that 

Jane actually had been sexually abused (if 

not by her father, then by someone), or 

the identity of the perpetrator.”60 After 

receiving the GAL’s preliminary report, 

the trial court removed custody from the 

mother and placed them in DHS custody.61

The trial court ordered that the father and 

mother be allowed supervised visitation at 

the discretion of DHS and the GAL and 

ordered a psychological evaluation of 

the children.62 Because the grandmother 

was concerned that the trial court was ig-

noring the abuse evidence, she sought to 

intervene. Her motion was denied.63

A scheduled trial did not occur because 

the GAL was not ready to go forward. 

Instead, she decided that the children 

should begin therapy with a new coun-

selor, who recommended that the chil-

dren be returned to their mother.64 The 

GAL submitted another interim report.65

The judge “skipped to the back,” where 

the GAL recommended that custody of 

the children remain with DHS but that 

the children be placed with the mother.66

The court returned the children to their 

mother and granted the father unsuper-

vised visitation.67 The mother refused to 

comply and instead absconded from the 

jurisdiction with the children.68 When 

she failed to appear for trial, the court 

granted custody to the father and ordered 

the mother’s incarceration until she pro-

duced the children.69 The grandmother 

filed a notice of appeal, seeking reversal 

of the chancellor’s denial of her motion 

to intervene, and the mother appealed 

the custody order.70 After applying the 

clean-hands doctrine and fugitive-dis-

missal rule, the Supreme Court of Mis-

sissippi dismissed the mother’s appeal, 

holding that “it would not serve the best 

interest of the children if we were to al-

low the mother who has demonstrated a 

recurring disregard for the orders of the 

[Chancery Court], to proceed with her 

appeal.”71 The Supreme Court of Missis-

sippi held that the trial court abused its 

discretion in denying the grandmother’s 

motion to intervene and remanded for 

proceedings consistent with that opin-

ion.72 The Court also took the opportu-

nity to comment extensively on the role 

of the GAL, stating that:

The chancellor failed to define clearly 

the purposes for which a [GAL] was 

appointed. In fact, the record reveals, 

that at times, the chancellor viewed 

the [GAL] as a special master for the 

court, and at other times, as an attor-

ney representing the children.73

The Court continued, stating as follows:

If the [GAL] was appointed . . . . as an 

attorney representing the children, he 

owed the children all of the loyalty, 

duties, and confidentiality mandated 

by the attorney-client relationship. In 

describing those duties, the Missis-

sippi Rules of Professional Conduct 

include no exception for a [GAL]. 

No rule of ethics allows a [GAL] to 

ignore or violate the attorney-client 

privilege, or any other aspect of the 

attorney-client relationship. 

On the other hand, if the [GAL] is 

to act as one who investigates and 

makes recommendations to the court, 

that role must be made clear to the 

parties, and particularly, to the chil-

dren of suitable age and experience 

for whom the [GAL] is appointed. 

Such children have a right to be in-

formed whether or not the guardian 

ad litem is their attorney, and whether 

a confidential relationship exists.74

Furthermore, where a [GAL] is ap-

pointed as an investigator for, or advi-

sor to, the court, the [GAL] should rec-

ommend a course of action to the court, 

but the [GAL] should never serve as a 

substitute for the court. The court is 

not bound by the [GAL]’s recommen-

dation, and the court, not the [GAL], is 

the ultimate finder of fact.75

As for the recommendations of the GAL, 

the Court directed that: 

The [GAL] should make recommen-

dations only after providing the court 

with all material information which 

weighs on the issue to be decided by 

the court, including information which 

does not support the recommendation 

(emphasis added). The court must 

be provided all material information 

the [GAL] reviewed in order to make 

the recommendation. Recommenda-

tions of a [GAL] must never substitute 

for the duty of a chancellor.76
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The weight of the evidence in this 

case demonstrated that the minor child 

had been subjected to sexual abuse. The 

GAL, armed with information from the 

children, a parent, state investigative 

agencies, medical evaluators, therapists 

and forensic examiners, limited the ma-

terial evidence presented to the Court 

that buttressed his conclusions that the 

father had been railroaded, failing to 

even acknowledge or identify the medi-

cal evidence that supported the allega-

tions of child abuse. Further, because the 

GAL was at times afforded the power of 

the court to make visitation decisions, 

and because the court at times seemed to 

rubber stamp the GAL’s conclusions (in-

cluding after reading just the “back page” 

of one of the GAL’s reports), interim or-

ders were entered that placed a child who 

had likely been victimized back in the 

care of the parent whom she accused of 

molesting her. As these events unfolded, 

a mother seeking to safeguard her chil-

dren from further abuse ignored court 

orders that she believed put them at risk, 

and as a result, lost custody of them and 

was ordered incarcerated. This tragic re-

sult speaks to the potential perils of using 

a GAL, particularly when the dual role 

is employed, when his or her role is not 

clearly defined, when material informa-

tion provided to the court is limited in an 

effort to buttress the GAL’s conclusions 

and when the judiciary impermissibly 

delegates its independent judgment to a 

GAL. Making decisions about the custo-

dy of children is said to be a “Solomonic 

task.”77 In this representative Mississippi 

case, Solomon was absent, and the chil-

dren were figuratively torn apart. 
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